Malhotra, Students Help Win Decision in Ninth Circuit by UB Law Forum
UB Law Forum 
Volume 30 
Number 1 Fall 2015 Article 17 
10-1-2015 
Malhotra, Students Help Win Decision in Ninth Circuit 
UB Law Forum 
Follow this and additional works at: https://digitalcommons.law.buffalo.edu/ub_law_forum 
Recommended Citation 
UB Law Forum (2015) "Malhotra, Students Help Win Decision in Ninth Circuit," UB Law Forum: Vol. 30 : No. 
1 , Article 17. 
Available at: https://digitalcommons.law.buffalo.edu/ub_law_forum/vol30/iss1/17 
This Article is brought to you for free and open access by the Alumni Publications at Digital Commons @ University 
at Buffalo School of Law. It has been accepted for inclusion in UB Law Forum by an authorized editor of Digital 
Commons @ University at Buffalo School of Law. For more information, please contact lawscholar@buffalo.edu. 
Dogged work by a smallgroup of SUNY Buffalo Lawstudents played a crucial
role in what their professor calls a “his-
toric” decision in the Ninth Circuit
Court of Appeals.
The decision by the San Francisco-
based federal court, handed down in
July, remands to the lower district court
the case of Arce v. Douglas, which chal-
lenged the constitutionality of an Ari-
zona law banning ethnic studies in pri-
mary and secondary schools. Associate
Professor Anjana Malhotra served as a
lead appellate litigator in the case,
and it became grist for the
students in her spring 2014
seminar on appellate litiga-
tion practice and theory.
Professor Malhotra became
involved with the case
when she was a clinical
teaching fellow at Seattle
University School of
Law’s Korematsu
Center, the lead clin-
ic for the case.
The appellate
brief filed by Malho-





and the right to equal protection and is
unconstitutionally overbroad and
vague.
The law, enacted in 2010, prohibited
courses that promote resentment to-
ward a race or a class of people, are de-
signed primarily for people of a partic-
ular ethnic group or advocate ethnic
solidarity instead of the treatment of
people as individuals. It has been selec-
tively enforced by Arizona, Malhotra
says, to eliminate the Mexican-Ameri-
can studies program in the Tucson Uni-
fied School District. The move was par-
ticularly controversial because the pro-
gram had brought significant gains
in academic achievement for Lati-
no students in Tucson.
The majority of students in
that district are Hispanic. The
program taught them about
historic events relating to the
Mexican-American expe-
rience such as their in-
digenous roots and the
Mexican Revolution.
A group of teachers
and students challenged
the law’s constitutional-
ity in federal court.
Though the teachers
were dismissed from
the lawsuit for lack of
standing, the students
continued their challenge. The district
court declared one section of the law
unconstitutionally overbroad, but
granted summary judgment to the de-
fendants on the students’ other claims.
The students appealed to the Ninth 
Circuit court, with help from SUNY
Buffalo Law students, the Seattle clinical
program and other partners.
“We had to show the Ninth Circuit
that there was all this information the
plaintiffs weren’t able to access, infor-
mation that showed there was evidence
of discriminatory intent in the legisla-
tion,” Malhotra says. “It was almost like
we had to try the case on the appellate
level.” 
The task was an uphill climb, she
says, because the law sets a high bar for
establishing that lawmakers intended to
discriminate against a particular ethnic
group. But the SUNY Buffalo Law stu-
dents’ research proved decisive. 
“We had a group of eight students
who dug through thousands of docu-
ments that weren’t in the record to
identify evidence of discriminatory in-
tent,” Malhotra says. “The opinion is
based heavily on the brief they wrote.
They helped gather the facts that were
critical in proving our point, and the
students were really in charge of exten-
sive and novel legal research. They were
critical to this victory, and they did a
tremendous job.” 
Malhotra says their 107-page brief
benefited from discussions with her
SUNY Buffalo Law colleagues, in par-
ticular Professors George Kannar and
James Gardner. “We had 13 constitu-
tional claims in this case, trying to apply
Supreme Court precedent to a new sit-
uation that hits a lot of areas in law,” she
says. “I got helpful and invaluable ideas
from my colleagues – brilliant perspec-
tives and suggestions about strategy, le-
gal arguments, how to talk about the
specific kind of animus and inequality
that was going on in this case. It’s in-
credibly beneficial to be able to reach
out to these folks.”
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Malhotra, students help 
win decision in Ninth Circuit
Associate Professor Anjana Malhotra 
The legal team, led by Dean Erwin Chemerinsky,  University of California, Irvine
School of Law (fifth from left), included Associate Professor Anjana Malhotra
(third from left).
Student research was a key in court victory
